I — TR 1 TR TY S

Federal Communications Commission 96-325

competition will benefit a given rural area.3”® Bay Springs, ef al. and Bogue, Kansas argue
that rural carriers should benefit from a presumption that they continue to qualify for the
exemption in section 251(f)(1).%™ SNET suggests that, if a LEC makes a prima facie case
in its petition for suspension or modification, the state should automatically grant a
temporary suspension of section 251(b) and (c) obligations, as allowed by section
251(f)(2).%®

1257. USTA, some rural LECs, and several other parties advocate that the
Commission clarify what constitutes a bona fide request under section 251(f)(1).%%®! USTA
recommends that a bona fide request must include, at a minimum: (1) a request for service
to begin within one year from the date of the request, with a minimum one-year service
period; (2) identification of the points where interconnection is sought, specification of
network components and quantities needed, and the date when interconnection is desired; and
(3) an indication that the requesting carrier is willing to agree to pay charges sufficient to
compensate the LEC for all costs incurred in fulfilling the terms of the interconnection
agreement as part of the agreement. USTA also contends that the states should be allowed to
mandate longer minimum service periods and require competitive providers to post bonds or
submit deposits to ensure that a rural telephone company does not bear the cost of
interconnection. > Anchorage Telephone Utility claims that simply responding to requests
for interconnection imposes a tremendous burden and expense on rural telephone companies,
and that rural LECs should not have to respond to requests that do not meet minimum
criteria.’®® Several parties state that they do not believe that generalized form letter requests

%7 TCA comments at 10.

%P Bay Springs, ef al. comments at 11; Bogue, Kansas comments at 8; contra Classic Tel. reply at 9.

3% SNET comments at 37; see also Anchorage Tel. Utility comments at 3-4; Cincinnati Bell comments at
41-42; USTA comments at 91-93.

8! Anchorage Tel. Utility comments at S; Bay Springs, ef al. at 10; Bogue, Kansas comments at 7; NECA
comments at 12; TDS reply at 5-6; USTA comments at 87-88; see also Kentucky Commission comments at 7.

3% USTA comments at 87-88; accord Anchorage Tel. Utility comments at 6-7 (carriers that uitimately do
not order the items identified in a request for interconnection, services, or network elements should be required

to reimburse the incumbent LEC for the costs of responding to such request); Matanuska Tel. Ass’n comments
ats.

%8 Anchorage Tel. Utility comments at 6 (reporting the receipt of two letters "purporting to request
interconnection.” "One is a 1-page letter that simply asserts a need. for interconnection. The other is an 8-
page, single-spaced letter that demands detailed technical, operational and cost information on practically every
facet of Anchorage Tel. Utility’s local exchange service, without providing any indication of what the requesting
carrier actually plans, needs or wants®); accord NECA reply at 10-11 (any bona fide request standard should
permit LECs to recover costs of responding to requests and enable LECs to avoid unnecessary costs in
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should be considered a bona fide request.3%

1258. Other commenters either favor a broader definition of a bona fide request or
oppose federal standards entirely 3% NCTA and GCI argue that a request for
interconnection should be presumed bona fide until a rural telephone company shows that it
is not. They object to a bona fide request requirement, such as the one proposed by USTA,
that includes burdensome "pre-filing" requirements as a condition for state review under
section 251(f).30% '

1259. Subsection 251(f)(2) applies to LECs "with fewer than 2 percent of the
Nation’s subscriber lines installed in the aggregate nationwide."**" Several parties suggest
that the Commission clarify which carriers meet the numerical standard.”* AT&T and a
mumber of other parties argue that the 2 percent should be applied at the holding company
level in order to ensure that no BOC operating company can apply for a suspension or
modification under this subsection.> Some parties further question whether Tier 1 LECs
should be allowed to petition for suspension or modification under subsection (£)(2).>®
Other parties argue that the two percent statutory cut-off is not a loophole and that the
statutory standard should not be altered by the Commission to exclude Tier 1 LECs. >
PacTel suggests that the standard should be applied at the operating company level because
section 251(f)(2) by its terms applies to "local exchange carrier{s]" not local exchange

responding to requests); TDS reply at 5-6.
o TDS reply at §; Anchonge'l‘el. Utility comments at 6; Rural Tel. Coalition reply at 24-25.

3% See, e.g., Louisiana Commission comments at 22-23 (opposing any attempt by the Commission to define
a standard for bona fide requests); see also Western Alliance comments at 7 n.16.

3% NCTA comments at 26-27; GCI reply at 17-18; but see USTA reply at 37 (disagreeing that its proposal
would constitute "pre-filing" requirements).

37 47 U.S.C. § 251(DH(2).

3% BellSouth comments at 76; Ohio Consumers’ Counsel comments at 47-48.

3® AT&T comments at 90-93; Lincoln Tel. reply at 9-10; GCI reply at 17; TCC reply at 28; Ohio
Consumers’ Counsel argues that this interpretation is sound because section 251(f)(2) discusses the number of
lines "in the aggregate nationwide," and individual operating companies do not operate on a nationwide scale.
Ohio Consumers’ Counsel reply at 26.

3% AT&T comments at 92; TLD comments at 6-7; Centennial Cellular Corp. comments at 12-15.

39! Alaska Tel. Ass’n comments at 6; Cincinnati Bell comments at 40, reply at 13; Lincoln Tel. comments
at 10-11.
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carriers "and their affiliates. "3%

1260. Some parties recommend that the Commission offer guidance on how to
determine whether a request for exemption, modification, or suspension should be
granted X2 For example, sections 251(f)(1) and (f)(2) both include consideration of
"technical feasibility" in deciding whether to grant an exemption, suspension, or
modification. Some parties urge the Commission to clarify whether the standard for
determining technical feaslbnhty for purposes of section 251(f) is different than the technical
feasibllxty standard set forth in sections 251(b) and (c).>®* Sections 251(f)(1) and (t)(2)
require the states to consider whether a request is "unduly economically burdensome. "
Generally, comments from rural LECs and others contend that smaller LECs cannot afford to
hire staff to respond to requests, or expend funds for additional facilities or operational
systems without jeopardizing their financial stability.*® In contrast, other parties argue that
LECs should not be relieved of any duties otherwise imposed by sections 251(b) and (c¢)
merely because they would require the expenditure of funds.>®’

1261. Some incumbent LECs recommend that carriers that compete with rural LECs
should be required to assume some of the universal service obligations of rural carriers.>®®
They argue that, without such safeguards, competing LECs will enter rural markets and take
the incumbent LECs’ profitable customers. USTA argues that state commissions should be
encouraged to grant waivers until universal service issues are resolved.*® Commenters also

%% pacTel reply at 40-41.

3% See, e.g., NCTA comments at 63-67 (urging a very limited construction of the exemption, suspension
and modification provisions); contra Western Alliance reply at 7; Rural Tel. Coalition reply at 21-22.

%% See, e.g., Bay Springs, e al. comments at 11; Lincoln Tel. comments at 23-24; SNET comments at 35;
USTA comments at 92; Rural Tel. Coalition reply at 22-23.

% 47 U.5.C. § 251(f).

3% A number of parties argue that, if smaller and rural LECs cannot recover their total costs, including any
required investments and costs associated with developing rate levels and modifying support systems, the request
should be deemed unduly economically burdensome. See, e.g., USTA comments at 92; SNET comments at 36;
TLD comments at 2; Lincoln Tel. comments at 23-25; TLD comments at 11-13.

7 See, e.g., NCTA comments at 64 n.218.

3% Bay Springs, er al. comments at 12; TLD comments at 5; accord NECA comments at 11.

3% USTA comments at 91; but see NCTA reply at 25-26.
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propose varying interpretations of what constitutes "significant adverse impact on users. "3®
USTA proposes that the definition include any request that would cause a LEC to "have
difficulty raising sufficient investment capital, and where the remaining customers . . . would
likely bear an increase in rates or a reduction in service to cover a shortfall or subsidy to a
new entrant."*'® TLD proposes that the Commission establish a numerical benchmark, for
example, that more than 50 percent of the users would suffer a rate increase of at least 20
percent before a request would be considered in violation of subsection (£)(2)(A)(i).>!®

3. Discussion

1262. Congress generally intended the requirements in section 251 to apply to '
carriers across the country, but Congress recognized that in some cases, it might be unfair or
inappropriate to apply all of the requirements to smaller or rural telephone companies.’!®
We believe that Congress intended exemption, suspension, or modification of the section 251
requirements to be the exception rather than the rule, and to apply only to the extent, and for
the period of time, that policy considerations justify such exemption, suspension, or
modification. We believe that Congress did not intend to insulate smaller or rural LECs
from competition, and thereby prevent subscribers in those communities from obtaining the
benefits of competitive local exchange service. Thus, we believe that, in order to justify
continued exemption once a bona fide request has been made, or to justify suspension, or
modification of the Commission’s section 251 requirements, a LEC must offer evidence that
application of those requirements would be likely to cause undue economic burdens beyond
the economic burdens typically associated with efficient competitive entry. State
commissions will need to decide on a case-by-case basis whether such a showing has been
made.

1263. Given the pro-competitive focus of the 1996 Act, we find that rural LECs
must prove to the state commission that they should continue to be exempt pursuant to
section 251(f)(1) from requirements of section 251(c), once a bona-fide request has been
made, and that smaller companies must prove to the state commission, pursuant to section
251(f)(2), that a suspension or modification of requirements of sections 251(b) or (c) should
be granted. We conclude that it is appropriate to place the burden of proof on the party
seeking relief from otherwise applicable requirements. Moreover, the party seeking
exemption, suspension, or modification is in control of the relevant information necessary for

30 47 U.S.C. § 251(HENA)G).
30l USTA comments at 92,
3% TLD comments at 11.

3B 47 U.S.C. § 251(D).
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the state to make a determination regarding the request. A rural company that falls within
section 251(0(l)xsnotrequ1redtomakeany showing until it receives a bona fide request for
interconnection, services, or network elements. We decline at this time to establish
guidelines regarding what constitutes a bona fide request. We also decline in this Report and
Order to adopt national rules or guidelines regarding other aspects of section 251(f). For
example, we will not rule in this proceeding on the universal service duties of requesting
carriers that seek to compete with rural LECs. We may offer guidance on these matters at a
later date, if we believe it is necessary and appropriate.

1264. WeﬁndthatCongressmmendedsec&onZSl(t)(Z) onlytoapplytocompames
that, at the holding company level, have fewer than two percent of subscriber lines
nationwide. This is consistent with the fact that the standard is based on the percent of
subscriber lines that a carrier has "in the aggregate nationwide."®™ Moreover, any other
interpretation would permit almost any company, including Bell Atlantic, Ameritech, and
GTE affiliates, to take advantage of the suspension and modification provisions in section
251(f)(2). Such a conclusion would render the two percent limitation virtually meaningless.

1265. We note that some parties recommend that, in adopting rules pursuant to
section 251, the Commission provide different treatment or impose different obligations on
smaller or rural carriers.® We conclude that section 251(f) adequately provides for varying
treatment for smaller or rural LECs where such variances are justified in particular instances.
We conclude that there is no basis in the record for adopting other special rules, or limiting
the application of our rules to smaller or rural LECs.

3104 47 U.S.C. 251(f)X(2) (emphasis added).
3105 For example, the Rural Tel. Coalition argues that interconnection and collocation points should be set in

a flexible manner to take into account size and volume differences among carriers. Rural Tel. Coalition
comments at 31.
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XII. ADVANCED TELECOMMUNICATIONS CAPABILITIES

1266. Section 706(a) provides that the Commission "shall encourage the deployment
on a reasonable and timely basis of advanced telecommunications capability to all Americans
(including, in particular, elementary and secondary schools and ciassrooms) by utilizing, in a
manner consistent with the public interest, convenience, and necessity, price cap regulation,
regulatory forbearance, measures that promote competition in the local telecommunications
market, or other regulating methods that remove barriers to infrastructure investment. "' In
the NPRM, we sought comment on how we can advance Congress’s section 706(a) goal
within the context of our implementation of sections 251 and 252 .37

1267. A number of parties suggest that rules allowing them to compete effectively
and earn a profit in the telecommunications industry would assist the industry in providing
telecommunications services to all Americans.*'® MFS suggests that "all LECs should be
required, as a condition of eligibility for universal service subsidies, to meet network
modernization standards for rural telephone companies."'® Several state commissions -
indicate that they have already established programs to assist institutions eligible under
section 706 in deploying advanced telecommunications services.’!!? - The Alliance for Public
Technology asserts that section 706 should underlie all of the RCC’s proceedings.!!!
Ericsson states that the industry. should work with government agencies to promote leading
edge technology to ensure that it is introduced on a reasonably timely basis. For example, it
contends that "Plug and Play Internet use” will greatly help the public and schools access
information, and that advanced technology such as asynchronous transfer mode (ATM),
wireless data/video, and AIN will enhance interconnection capabilities of public and private
networks.*'2 The Illinois Commission contends that, depending on the pricing standard the
Commission adopts for interconnection and access to unbundled elements, and the
Commission’s interpretation of the prohibition against discrimination, the Commission should
adopt special rules for carriers when they provide interconnection or access to unbundled

3106 47 U.S.C. § 706(a).
317 NPRM at para. 263.

38 Colorado Ind.Tel. An’noommentsns OOMAVcommenunGO—Gl'GVNWcomman; Ilinois

3% MFS comments at 88.

319 1linois Commission comments at 85; Louisiana Commission comments at 24-27; Texas Commission
comments at 36.

3 Alliance for Public Technology reply at 1-5.

M2 Ericsson comments at 7-8.
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network elements to serve a school, library, or healthcare provider,3!®3

1268. We decline to adopt rules regarding section 706 in this proceeding. We intend
to address issues related to section 706 in a separate proceeding.

1 1ilinois Commission comments at 86.
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XIV. PROVISIONS OF SECTION 252

A. Section 252(e)(5)

1. Background

1269. Section 252(e)(5) directs the Commission to assume responsibility for any
proceeding or matter in which the state commission "fails to act to carry out its
responsibility” under section 252.3!" In the NPRM, we asked whether the Commission
should establish rules and regulations necessary to carry out our obligation under section
252(e)(5).3" In addition, we sought comment on whether in this proceeding we should
establish regulations necessary and appropriate to carry out our obligations under section
252(e)(5). In particular, we sought comment on what constitutes notice of failure to act,
what procedures, if any, we should establish for parties to notify the Commission, and what
are the circumstances under which a state commission should be deemed to have "fail[ed] to
act" under section 252(e)(5). 3116

1270. Section 252(e)(4) provides that, if the state commission does not approve or

reject (1) a negotiated agreement within 90 days, or (2) an arbitrated agreement within 30
days,ﬁomthcﬁmetheagreememissubmiaedbytheparﬁes,meagmmcmwaﬂbe

"deemed approved.™!"” We sought comment on the relationship between this provision and
our obligation to assume responsibility under section 252(e)(5). We also sought comment on
whether the Commission, once it assumes the responsibility of the state commission, is
bound by all of the laws and standards that would have applied to the state commission, and
whether the Commission is authorized to determine whether an agreement is consistent with
applicable state law as the state commission would have been under section 252(e)(3).3!"* In
addition, we sought comment on whether, once the Commission assumes responsibility under
section 252(e)(5), it retains jurisdiction, or whether that matter or proceeding subsequently
should be remanded to the state.

1271. Finally, we sought comment on whether we should adopt, in this proceeding,
some standards or methods for arbitrating disputes in the event we must conduct an

MM 47 US.C. § 252(eX5).
315 NPRM at § 265.
36 NPRM at § 266.
M7 47 US.C. § 252(eX4).

3 NPRM at § 267.
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arbitration under section 252(¢)(5). We noted some of the benefits and drawbacks of both
"final offer” arbitration and open-ended arbitration, and asked for comment on both.

2. Comments

1272. The majority of the parties that commented on this issue assert that the
Commission should establish guidelines under which it will carry out its responsibilities
under section section 252(¢)(5).3'® The Illinois Commission, for example, argues that
regulations are needed in order to avoid jurisdictional disputes that may arise.*® Some
parties, on the other hand, argue that it is not critical for the Commission at this time to
develop rules governing the arbitration process.>! The Pennsylvania Commission, for
example, argues that such rules should be adopted in this proceeding only if the Commission
perceives a real possibility that it will be asked in the near future to arbitrate an
interconnection agreement.>'?

1273. A broad range of parties comment on what constitutes a "failure to act” and
whether the Commission should establish a definition and procedures for interested parties to
notify us if a state commission fails to act.3'* The Illinois Commission, for example,
argues that, upon receipt of a petition to mediate or arbitrate, or a BOC statement of
generally available terms, the state commission should issue and serve upon the Commission
a notice of its intent to act. This will put the Commission and interested parties on notice
that the state commission intends to act.3'* Some state commissions argue that "failure to
act” occurs only if the state commission fails to respond to a request for mediation or
arbitration, or fails to issue an arbitration decision within nine months after the incumbent

3119 See, e.g., Jones Intercable comments at 16-18; California Commission comments at 49; Illinois
Commission comments at 87; MCI comments at 94-95; BellSouth comments at 78; Cable & Wireless comments
at 50-51; Time Wamer comments at 104-105; Oregon Commission comments at 4.

32 11linois Commission comments at 87.

313! See, e.g., Pennsylvania Commission comments at 42; PacTel comments at 99; Iowa Commission
comments at 7; GTE comments at 80-81.

312 pennsylvania Commission comments at 42,

3B See, e.g., Hlinois Commission comments at 89; District of Columbia comments at 40; Ohio Commission
comments at 81-82; Time Warner comments at 106-107; PacTel comments at 99; Jones Intercable comments at
16 (failure to act occurs where a state fails to respond to a request for arbitration or fails to render a decision on
time in arbitration). ‘

3124 1llinois Commission comments at 89.
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LEC receives a request for interconnection under section 252312

1274. Other parties contend that failure to act should mean that a state commission
has not taken any steps to act upon a request for arbitration, or has not taken any steps to
approve an arbitrated agreement within the time set out in section 252(¢)(4).3'%® Jones argues
that a failure to act occurs where a state fails to respond to a request for arbitration or fails
to render a decision on time in the arbitration proceeding.’'*” Ohio Consumers’ Counsel
contends that failure to carry out a state’s responsibility means more than mere inaction, and
that, for example, willfully disregarding the standards in section 252(e)(2) for approving or
disapproving agreements might also "constitute a failure to act to carry out its responsibility”
under section 2523128 USTA argues that, where there has been no agreement and the state
fails to act, the Commission must step in and, in some instances, the Commission may need
to step in to arbitrate or mediate before an agreement has been reached. '

1275. Regarding the relationship between sections 252(¢)(5) and 252(e)(4), most
commenters assert that, if a state fails to approve a negotiated agreement within 90 days, or
an arbitrated agreement within 30 days, the agreement will be deemed approved, and no
Commission action is required.®'® These parties contend that approval or disapproval of
negotiated or arbitrated agreements are not reviewable by the Commission, but that aggrieved
parties may seek relief in the appropriate federal district court.

1276. A number of commenters believe that it is important that procedures be in
place for interested parties to notify the Commission if a state fails to act. These parties
argue that notice of failure to act should be in writing, and should contain the relevant factual
circumstances including the provision of the statute under which the state allegedly has failed

335 District of Columbia Commission comments at 40; Ohio Commission comments st 81-82; accord Cable
& Wireless comments at 51.

3126 See, e.g., Oregon Commission comments at 4; California Commission comments at 47; Ohio Consumers’
Counsel comments at 49; Texas Commission comments at 36-37.

3127 Jones Intercable comments at 16.

3% Ohio Consumers’ Counsel comments at 49; see also California Commission comments at 48 (an
agreement automatically approved because the state did not act within the specified time frame should not be
deemed to be in compliance with state law).

313 USTA comments at 93-94.

3130 See, e.g., USTA comments at 93-94; Illinois Commission comments at 88; BellSouth comments at 79;
Jones Intercable comments at 15; Time Wamer reply at 106-107; PacTel comments at 99.
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to act.>3! They contend that notice should be given to allow interested parties and the state
adequate time to respond. MCI asserts that existing Commission procedures are adequate.
MCIuguesthatmymuoeofananegedsmtecommusmnfaﬂmewactshmﬂdsctfonh
relevant facts and the Commission should place the item on public notice.'*

1277. A majority of the commenting parties argue that, if the Commission assumes
the responsibility of a state commission, it should be bound by laws and standards that would
have applied to the state commission.>*® These parties allege that this approach would
produce consistent results, and that Congress did not intend to create another forum with a
separate set of rules. Time Warner, on the other hand, arguesagmnsttheCommnssxonbemg
bound by state law.3!%

1278. Parties disagree over whether authority would revert back to the states once
the Commission assumes a state commission’s responsibility. A number of state
commissions argue that the Commission does not retain jurisdiction; it only assumes
jurisdiction over a particular proceeding or matter but does not substitute for the state
commission on an ongoing basis.>!** The District of Columbia Commission asserts that, at
any time, the state should be able to petition the Commission to reconsider its decision to
preempt, and such petitions should be granted upon a reasonable assurance the state intends
to carry out its obligations.3!* A number of parties contend that, once the Commission
assumes jurisdiction over a proceeding or matter, it should retain jurisdiction.*'”” Teleport,

3B See, e.g., Ohio Commission comments at 81; Ohio Consumers’ Counsel comments at 49; Illinois
Commission comments at 89-90.

32 MCI comments at 95.

33 See, e.g., PacTel comments at 13-14 (if there is any conflict between the Commission’s own rules and
requirements of that state, the Commission must lay aside its rules and enforce the state’s); California
Commission comments at 48; Illinois Commission comments st 90; BellSouth comments at 79; Ohio
Commission comments at 82; lnuuimaCommiulmcommmIZS(spemﬁcqmﬁmsmmm:m’slaw
could be certified to the state); SBC comments at 105.

31 Time Warner comments at 107-108 (the Commission’s authority to interpret state law is suspect, and the
Commission lacks the resources and expertise to sit as a trier of law in fifty jurisdictions).

333 See, e.g., Ohio Commission comments at 81; Louisiana Commission comments at 28; Pennsylvania
Commission comments at 43; District of Columbia Commission comments at 40-41; BellSouth comments at 80.

313 District of Columbia Commission comments at 40-41.
337 See, e.g., Teleport comments at 89; Jones Intercable comments at 17; Time Warner comments at 109;

Oregon Commission comments at 5 (failure by the state to act on one agreement should not vest jurisdiction over
other agreements or matters).

- 611
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for example, argues that the Commission "should not risk returning jurisdiction to a state that
has demonstrated an ineptitude for implementing interconnection agreements."*'* Pacific
Telesis and Cable and Wireless argue that any agreement arbnmed by the Commlsslon must
be submitted to the state for approval.3'¥

1279. The vast majority of commenters recommend that the Commission adopt
standards for arbitrating disputes in the event that it assumes responsibility under section
252(e)(5).>° These parties assert that sufficiently detailed rules should ensure fair and
expeditious handling of arbitrations. A few of the commenters favor national rules governing
marbmnonproceedmgs"“ SCBA, for example, favors national standards requiring
state commissions to use abbreviated, lower cost arbitration proceedings for small cable
operators.® The majority of commenters, however, argue against national rules that would
govern state arbitration proceedings.3!'4

1280 There is also significant disagreement regarding whether final-offer arbitration
should be the arbitration model adopted by the Commission in the event the Commission
must conduct the arbitration itself. A broad range of parties argue that final offer arbitration
would result in reasonable recommendations to the arbitrator.* Vanguard argues that the
"final offer” method of arbitration should permit post-offer negotiation by the parties and
allow the parties to tailor counter-proposals.>* Under this approach, the Commission would
permit negotiation to continue after arbitration offers are exchanged in order to promote

3138 Teleport comments at 89.
1 pacTel comments at 100; Cable & Wireless comments at 52.

3140 See, e.g., Teleport comments at $5-86; MFS comments at $9-90; CompTel comments at 108; MCI
comments at 95-96; Ohio Consumers’ Counsel comments at 50; SBC comments at 99; Kentucky Commission
comments at 7; Ohio Commission comments at 83; Illinois Commission comments at 91; Timer Warner
comments at 109; Jones Intercable comments at 18; Vanguard comments at 35-37; Association of Telemessaging
Services International reply at 18.

34! See, e.g., Vanguard comments at 35-37; Time Wamer comments at 109.

32 SCBA comments at 11-12.

38 See, e.g., Oregon Commission reply at 11; Ohio Commission comment at 81; NARUC reply at 14;
Illinois Commission at 91.

314 See, e.g., Teleport comments at 88; USTA comments at 94-95; SBC comments at 103;

314 Vanguard comments at 39-40.

612
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pegotiated settlements. 34

1281. Many competitors oppose a "final offer” arbitration standard.*'’ Sprint, for
example, argues that "final-offer” arbitration works well when there is a single, narrowly
defined issue on the table, but, where there are numerous complex technical and economic
issues, confronting the arbitrator with an "either/or" choice leaves insufficient flexibility to
achieve a result that comports with section 251.3' In addition, Sprint asserts that, because
arbitration proceedings have a public interest component that sets them apart from mere
private disputes, neither party’s offer might serve the public interest.>' Some parties
recommend an "open-ended” arbitration system,** while California is in favor of a hybrid
between the two, 313!

1282. SBC contends that Congress did not intend for arbitration to be binding to the
extent that parties are not legally obligated to enter into an agreement after the arbitrator
issues a decision.3’ SBC argues that parties are bound by the arbitrator’s decision only if
they decide to enter into an agreement. Vanguard responds that SBC’s proposal is contrary
to the statute, which does not give parties the opportunity to reject the results of arbitration
and which does not provide for de novo review 3%

3. Discussion

3146 1d. at 40.

347 See, e.g., MCI comments at 95-96; Sprint reply at 47; Time Warner comments at 111; Competitive
Policy Institute reply at 21-22; GCI reply st 5.

34 Sprint reply at 47.

316 Id.

3% See, e.g., Time Wamer comments at 111.

3131 California Commission comments at 50. The California Commission’s procedures for resolving
interconnection disputes is based on a four-step expedited dispute resolution process for resolving disputes
between parties who cannot agree on the terms of interconnection. Step 1 is informal resolution without state
intervention. Step 2 provides for dispute resolution with mediation by the Administrative Law Judge (ALJ).
Step 3 calls for the parties to submit short pleadings to the ALJ who shall use the state commission’s "preferred
outcomes” approach as a guideline in resolving dispute. Step 4 allows for a party to challenge an ALJ ruling by
filing an expedited complaint.

3152 SBC comments at 99.

3153 Vanguard reply at 18-20; accord Competition Policy Institute reply at 18-19.
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1283. After careful review of the record, we are convinced that establishing
regulations to carry out our obligations under section 252(e)(5) will provide for an efficient
and fair transition from state jurisdiction should we have to assume the responsibility of the
state commission under Section 252(¢)(5). The rules we establish in this section with respect
to arbitration under section 252 apply only to instances where the Commission assumes
jurisdiction under section 252(e)(5); we do not purport to advise states on how to conduct
arbitration whenthe Commission has not assumed jurisdiction. The rules we establish will
give notice of the procedures and standards the Commission would apply to mediation and
arbitration, avoid delay if the Commission had to arbitrate disputes in the near future, and
may also offer guidance the states may, at their discretion, wish to consider in implementing
their own mediation and arbitration procedures and standards. We decline to adopt national
rules governing state arbitration procedures. We believe the states are in a better position to
develop mediation and arbitration rules that support the objectives of the 1996 Act. States
may develop specific measures that address the concerns of small entities and small
mcumbentLECs participating in mediation or arbitration.

1284. The rules we adopt herein are minimum, interim procedures. Adopting
minimum interim procedures now will allow the Commission to learn from the initial
experiences and gain a better understanding of what types of situations may arise that require
Commission action. We note that the Commission is not required to adopt procedures and
standards for mediation and arbitration within the six-month statutory deadline and that, by
adopting minimum interim procedures, the Commission can better direct its resources to
more pressing matters that fall within the six-month statutory deadline.

1285. Regarding what constitutes a state’s "failure to act to carry out its
responsibility under” section 252,% the Commission was presented with numerous options.
The Commission will not take an expansive view of what constitutes a state’s "failure to
act.” Instead, the Commission interprets "failure to act” to mean a state’s failure to complete
its duties in a timely manner. This would limit Commission action to instances where a
state commission fails to respond, within a reasonable time, to a request for mediation or
arbitration, or fails to complete arbitration within the time limits of section 252(b)(4)(

The Commission will place the burden of proof on parties alleging that the state commission
has failed to respond to a request for mediation or arbitration within a reasonable time frame.
We note the work done by states to date in putting in place procedures and regulations
governing arbitration and believe that states will meet their responsibilities and obligations

3% 47 U.S.C. § 252(e)(5).

55 47 US.C. § 252(bX4XC).
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under the 1996 Act.3156

1286. We agree with the majority of commenters that argue that our authority to
assume the state commission’s responsibilities is not triggered when an agreement is "deemed
approved” under section 252(e)(4) due to state commission inaction. Section 252(e)(4)
provides for automatic approval if a state fails to approve or reject a negotiated or arbitrated
agreement within 90 days or 30 days, respectively. Rules of statutory construction require us
to give meaning to all provisions and to read provisions consistently, where it is possible to
do so. We thus conclude that the most reasonable interpretation is that automatic approval
under section 252(e)(4) does not constitute a failure to act.

1287. We also believe that we should establish interim procedures for interested
parties to notify the Commission that a state commission has failed to act under section 252.
We believe that parties should be required to file a detailed written petition, backed by
affidavit, that will, at the outset, give the Commission a better understanding of the issues
involved and the action, or lack of action, taken by the state commission. Allowing less
detailed notification increases the likelihood that frivolous requests will be made. With less
detailed notification, the Commission®s investigations would be broader and more
burdensome. A detailed written petition will facilitate a decision about whether the
Commission should assume jurisdiction based on section 252(e)(5).

1288. The moving party should submit a petition to the Secretary of the Commission
stating with specificity the basis for the petition and any information that supports the claim
that the state has failed to act, including, but not limited to the applicable provision(s) of the
Act and the factual circumstances which support a finding that a state has failed to act. The
moving party must ensure that the applicable state commission and the parties to the
proceeding or matter for which preemption is sought are served with the petition on the same
date the party serves the petition on the Commission. The petition will serve as notice to
parties to the state proceeding and the state commission who will have fifteen days from the
date the petition is filed with the Commission to comment. Under section 252(¢)(5), the
Commission must "issue an order preempting the state commission’s jurisdiction of that
proceeding or matter” no later than 90 days from the date the petition is filed.>'” If the
Commission takes notice, as section 252(e)(5) permits, that a state commission has failed to
act, it will, on its own motion, issue a public notice and provide fifteen days for interested

31% See, e.g., In the Matter of the Implementation of the Mediation and Arbitration Provisions of the Federal
Telecommunications Act of 1996, Case No. 96-463-TP-UNC, Ohio Commission, (May 30, 1996); Illinois
Commerce Commission On Its Own Motion Adoption of 83 Ill. Adm. Code 761 to Implement the Arbitration
Provisions of Section 252 of the Telecommunications Act of 1996, Docket No. 96-0297, Illinois Commission
(June 14, 1996).

M7 47 US.C. § 252(eX5).
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parties to submit comment on whether the Commission should assume responsibility under
section 252(e)(5).

1289. If the Commission assumes authority under section 252(e)(S), the Commission
must also decide whether it retains authority for that proceeding or matter. We agree with
those parties who argue that, once the Commission assumes jurisdiction of a proceeding or
matter, it retains authority for that proceeding or matter. For example, if the Commission
obtains jurisdiction after a state commission fails to respond to a request for arbitration, the
Commission maintains jurisdiction over the arbitration proceeding. Therefore, once the
proceeding is before the Commission, any and all further action regarding that proceeding or
matter will be before the Commission. We note that there is no provision in the Act for
returning jurisdiction to the state commission; moreover, the Commission, with significant
knowledge of the issues at hand, would be in the best position efficiently to conclude the
matter. Thus, as both a legal and policy matter, we believe that the Commission retains
jurisdiction over any matter and proceeding for which it assumes responsibility under Section
252(eX(S).

1290. We reject the suggestion by some parties that, once the Commission has
mediawdorarbinatedanagxumem,meagreemunmnstbembmimdmﬂnm
commission for approval under state law. We note that section 252(e)(5) provides for the
Commission to "assume the responsibility of the State commission under this section with
respecttothepromdingormtterandactfortheStatecommnslon""‘ This includes
acting for the state commission under section 252(e)(1), which calls for state commission
approval of "any interconnection agreement adopted by negotiation or arbitration. "3 We,
therefore, do not read section 252(e)(1) or any other provision as calling for state
commiission approval or rejection of agreements mediated or arbitrated by the Commission.
In those instances where a state has failed to act, the Commission acts on behalf of the state
and no additional state approval is required.

1291. Requirements set forth in section 252(c) for arbitrated agreements would apply
to arbitration conducted by the Commission. We see no reason, and no party has suggested
a policy or legal basis, for not applying such standards when the Commission conducts
arbitration. Thus, arbitrated agreements must: (1) meet the requirements of section 251,
including regulations prescribed by the Commission pursuant to section 251; (2) establish any
rates for interconnection, services, or network elements according to section 252(d); and (3)
provide a schedule for implementation of the terms and conditions by the parties to the

3188 47 US.C. § 252(eX5).

159 47 US.C. § 252(eX1).
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agreement.’'® We reject the suggestion made by some parties that, if the Commission steps
into the state commission role, it is bound by state laws and standards that would have
applied to the state commission. While states are permitted to establish and enforce other
requirements, these are not binding standards for arbitrated agreements under section 252(c).
Moreover, the resources and time potentially needed to review adequately and interpret the
different laws and standards of each state render this suggestion untenable. Finally, we
comhxdethatnwmﬂdnotmakescmewapplymmeCommmonthcthnmgreqummems
that section 252(b)(4)(c) imposes on state commissions. The Commission, in some instances,
might not even assume jurisdiction until nine months (or more) have lapsed since a section
251 request was initiated.

1292. Based on the comments of the parties, we conclude that a "final offer”
method of arbitration, similar to the approach recommended by Vanguard, would best serve
the public interest.>*® Under "final offer* arbitration, each party to the negotiation proposes
its best and final offer and the arbitrator determines which of the proposals become binding.
The arbitrator would have the option of choosing one of the two proposals in its entirety, or
the arbitrator could decide on an issue-by-issue basis. Each final offer must: (1) meet the
requirements of section 251, including the Commission’s rules thereunder; (2) establish rates
for interconnection, services, or network elements according to section 252(d); and (3)
provide a schedule for implementation of the terms and conditions by the parties to the
agreement.3'® If a final offer submitted by one or more parties fails to comply with these
requirements, the arbitrator would have discretion to take steps designed to result in an
arbitrated agreement that satisfies the requirements of section 252(c), including requiring
parties to submit new final offers within a time frame specified by the arbitrator, or adopting
a result not submitted by any party that is consistent with the requirements in section 252(c).

1293. The parties could continue to negotiate an agreement after they submit their
proposals and before the arbitrator makes a decision. Under this approach, the Commission
will encourage negotiations, with or without the assistance of the arbitrator, to continue after
arbitration offers are exchanged. Parties are not precluded from submitting subsequent final
offers following such negotiations. We believe that permitting post-offer negotumons will
increase the likelihood that the parties will reach consensus on unresolved issues. In
addition, permitting post-offer negotiations will increase flexibility and will allow parties to
tailor counter-proposals after arbitration offers are exchanged. To provide an opportunity for
final post-offer negotiation, the arbitrator will not issue a decision for at least 15 days after
submission of the final offers by the parties. In addition, the offers must be consistent with

390 47 US.C. § 252(c).
3! Vanguard comments at 39-40.
1€ 47 U.S.C. § 252(c).
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section 251, including the regulations prescribed by the Commission. We reject SBC’s
suggestion that an arbitrated agreement is not binding on the parties. Absent mutual
agreement to different terms, the decision reached through arbitration is binding. We
conclude that it would be inconsistent with the 1996 Act to require incumbent LECs to
provide interconnection, services, and unbundled elements, impose a duty to negotiate in
good faith and a right to arbitration, and then permit incumbent LECs to not be bound by an
arbitrated determination. We also believe that, although competing providers do not have an
affirmative duty to enter into agreements under section 252, a requesting carrier might face
penalties if, by refusing to enter into an arbitrated agreement, that carrier is deemed to have
failed to negotiate in good faith.>'® Such penalties should serve as a disincentive for
requesting carriers to force an incumbent LEC to expand resources in arbitration if the
requesting carrier does not intend to abide by the arbitrated decision.

. 1294. Adopting a “final offer” method of arbitration and encouraging negotiations to
continue allows us to maintain the benefits of final offer arbitration, giving parties an
incentive to submit realistic "final offers,” while providing additional flexibility for the
parties to agree to a resolution that best serves their interests. To the extent that these
procedures encourage parties to negotiate voluntarily rather than arbitrate, such negotiated
agreements will be subject to review pursuant to section 252(e)(2)(A), which would allow the
Commission to reject agreements if they are inconsistent with the public interest. This
approach also addresses the argument that under “final offer” arbitration neither offer might
best serve the public interest, because it allows the parties to obtain feedback from the
arbitrator on public interest matters.

1295. We believe that the arbitration proceedings generally should be limited to the
requesting carrier and the incumbent local exchange provider. This will allow for a more
efficient process and minimize the amount of time needed to resolve disputed issues. We
believe that opening the process to all third parties would be unwieldy and would delay the
process. We will, however, consider requests by third parties to submit written pleadings.
This may, in some instances, allow interested parties to identify important public policy
issues not raised by parties to an arbitration.

% See 47 U.S.C. § 252(bX(5) (requiring parties to negotiate in good faith in the course of arbitration).
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B.  Requirements of Section 252(i)
1. Background

1296. Section 251 requires that interconnection, unbundled element, and collocation
rates be "nondiscriminatory” and prohibits the imposition of "discriminatory conditions” on
the resale of telecommunications services.>!* Section 252(i) of the 1996 Act provides that a
"local exchange carrier shall make available any interconnection, service, or network element
provided under an agreement approved under [section 252] to which it is a party to any other

- requesting telecommunications carrier upon the same terms and conditions as those provided
in the agreement."*'® In the NPRM, we expressed the view that section 252(i) appears to be
a primary tool of the 1996 Act for preventing discrimination under section 251, and we
sought comment on whether we should adopt national standards for resolving disputes under
section 252(i) in the event that we must assume the state’s responsibilities pursuant to section
252(e)(5). In addition, because we may need to interpret section 252(i) if we assume the
state commission’s responsibilities, we sought comment on the meaning of section 252(i)..

1297. We also sought comment in the NPRM on whether section 252(i) requires that
only similarly-situated carriers may enforce against incumbent LECs provisions of
agreements filed with state commissions, and, if so, how "similarly-situated carrier” should
be defined. In particular, we asked whether section 252(i) requires that the same rates for
interconnection must be offered to all requesting carriers regardless of the cost of serving
that carrier, or whether it would be consistent with the statute to permit different rates if the
costs of serving carriers are different. We also asked whether the section can be interpreted
to allow incumbent LECs to make available interconnection, services, or network elements
only to requesting carriers serving a comparable class of subscribers or providing the same
service (i.e., local, access, or interexchange) as the original parties to the agreement. In the
NPRM, we tentatively concluded that the language of the statute appears to preclude such
differential treatment among carriers.

1298. Additionally, we sought comment in the NPRM on whether section 252(i)
permits requesting telecommunications carriers to choose among individual provisions of
publicly-filed interconnection agreements or whether they must subscribe to an entire
agreement. We also sought comment regarding what time period an agreement must remain
available for use by other requesting telecommunications carriers.

36 47 US.C. §§ 251(c)X2XD) (interconnection rates, terms, and conditions); 251(c)(3) (unbundled network
elements rates, terms, and conditions); 251(c)X6) (collocation rates, terms, and conditions); and 251(cX4)XB)
(resale). Section 252(d)(1) also requires nondiscriminatory interconnection and network element charges. 47
US.C. § 252(d)X1).

Y& 47 U.S.C. § 2520).
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2. Comments

1299. Two state commissions and SBC believe that implementation of section 252(i)
should be left to the states,*'® while Time Warner favors national standards.®' CompTel
argues that we should adopt expedited procedures whereby carriers may complain to the
Commission when incumbent LECs refuse to make agreements available to them in alleged
violation of section 252(j).3'®

1300. New entrants generally support the view that section 252(i) does not require
that requesting carriers seeking to avail themselves of a prior negotiated or arbitrated
agreement be "similarly situated” with respect to the original party who negotiated the ‘
agreement.®'® They argue that such a limitation would be contrary to Congress’s intent, '™
or that it could invite perpetual dispute over which carriers are similarly situated and what
cost differences are real and material. ' Winstar questions whether states could implement
a "similarly situated” carrier requirement without unintentionally creating a vehicle for
incumbent LECs to discriminate against competitive entrants.'? LDDS specifically agrees
with the NPRM’s tentative conclusion that section 252(i) prohibits incumbent LECs from
limiting the availability of agreements to a carrier based on the class of customers the carrier
serves or the type of service it provides.>'™ The Telecommunications Resellers Ass’'n
believes section 252(i) prohibits discrimination on the basis of the cost of serving a carrier,
and claims its members have been, and continue to be, denied preferred service offerings and

3% pennsylvania Commission comments at 43; Louisiana Commission comments at 28-29; SBC Comments
at 24.

367 Time Warner comments at 112.

3@ CompTel comments at 107.

3® WinStar comments at 18-19; CompTel comments st 106; LDDS comments at 88; Time Wamner
comments at 113; ACSI reply at 23-24; Telecommunications Resellers Ass’n comments at 50.

3® CompTel comments at 106; LDDS comments at 88; Time Wamer comments st 113. CompTel also
asserts that, subject to cost-based deviations, no carrier should pay more than any other carrier when it purchases
the same service or facility from the same incumbent LEC, nor should agreements include language regarding the
nature of the carrier who may subsequently enter into the same agreements. CompTel comments at 106.

M Telecommunications Resellers Ass'n comments at 50-51.

37 WinStar comments at 18-19.

3™ | DDS comments at 88.
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price points in the interexchange market under the guise of a "similarly situated” criterion. "™

1301. WinStar suggests we assign to the incumbent LEC a heavy burden of proving
that a new carrier is substantially different from the original parties to an agreement, and that
we require the incumbent LEC to provide service to the new entrant according to the
individual terms of an agreement while the dispute is pending. WinStar asserts that, absent
such requirements, the incumbent LEC could use alleged technological differences to create
barriers to entry. 31"

1302. GTE, PacTel, USTA, BellSouth, and the Ohio Consumers’ Counsel believe
the statute contemplates drawing distinctions between carriers,*'™ such as, for instance,
where the incumbent LEC faces different costs in serving different carriers.3” According to
GTE and PacTel, carriers must be "similarly situated” because the subsequent carrier’s
technical requirements may be incompatible with the incumbent LEC’s network.>'™ GTE
asserts that providing service under an agreement to carriers that are not similarly situated
with respect to the technical feasibility and costs of interconnection and transport and
termination would be inconsistent with the 1996 Act’s requirements that interconnection be
technically feasible and offered at cost-based rates.'”

1303. Incumbent LECs also generally oppose the view that section 252(i) permits
competitive carriers to choose among provisions in a publicly-filed interconnection
agreement.>® For instance, BellSouth contends that the text of section 252(i) supports its
view, and that the legislative history reference cited in the NPRM casts no light on Congress’

314 Telecommunications Resellers Ass’n comments at 50-51.

3™ WinStar comments at 19 n.14. WinStar further suggests that the LEC should be required to adjust the
arrangeinent to account for differences in technology employed by the new entrant, without revising material
terms of the arrangement. Id.

3% GTE comments at 82-83; PacTel comments at 101; USTA comments st 95-96; BellSouth comments at
80-81; Ohio Consumers’ Counsel comments at 51.

3 GTE comments at 82-83; Municipal Utilities comments at 14; USTA comments at 96.
I GTE comments at 82-83; PacTel comments at 101.
3P GTE comments at 83.

30 See, e.g., Ameritech 